The Commonwealth (federal) government of Australia has launched a National Human Rights Consultation process to determine whether human rights in Australia are protected adequately and, if not, what measures should be taken to enhance human rights protection. The Australian Constitution protects only a few rights and contains no comprehensive Bill of Rights. The current debate is anti-theoretical and has been characterised by absolute faith in democracy and a misunderstanding of the nature of a Bill of Rights and what effect it would have on the relationship between the courts and the legislature. The public's lack of knowledge about constitutional matters has been exploited by elements of the conservative press who oppose enhanced rights protection. The conclusion is that ultimately progress in relation to human rights depends on improved civics education.
However, although this may be the theory, in practice the constitutional balance has swung increasingly in favour of the Commonwealth. The start of this process was the decision by the High Court (which lies at the apex of the Australian judicial system and is the ultimate court of appeal on both Commonwealth and State matters) in Amalgamated Society of Engineers v Commonwealth (Note 11) in which the court abandoned its interpretative approach based on the reserve powers doctrine, and announced that it would instead interpret Commonwealth legislative powers with the full amplitude of meaning that they could bear. This fundamental change in the interpretation of the Constitution is usually explained as a consequence of the changing personnel of the court, most of the initial Justices who had been members of the court at its inception no longer being on the bench by 1920 (Hanks, Keyzer and Clarke, 2004, p. 570-578) . Broad interpretation of Commonwealth powers over taxation (which, the court held, can be used to induce or deter behaviour) (Note 12) and over corporations (any aspect of the activities of which, including labour relations, can be legislated on by the Commonwealth) (Note 13) has led to the situation where there is much less activity that is beyond the reach of the Commonwealth (and thus from which the States cannot be expelled) than the drafters of the Constitution envisaged. In addition to this, the apparently beneficial power that the Commonwealth has under s 96 of the Constitution to make grants to the States is subject to the rider that grants can be subject to any terms the Commonwealth sees fit, and this has been used by the Commonwealth to induce the States to do things that are beyond the legislative capacity of the Commonwealth. This is made possible by the fact that there is severe fiscal imbalance within the federation, as the Commonwealth monopolises income tax and the States are prohibited by s 90 of the Constitution from imposing taxes on goods, with the result that, as an aggregate, the States depend on Commonwealth grants for 44% of their income (Harris, 2002, p. 136) .
Human rights protection
So far as human rights are concerned, protection could best be described as patchy. Australia has no Bill of Rights. The Commonwealth Constitution protects a handful of express rights to a jury trial for indictable Commonwealth offences (s 80), to freedom of inter-State trade, commerce and intercourse (s 92), to freedom of religion under Commonwealth law (s 116), to non-discrimination on grounds of residence in a State (s 117) and to just terms compensation when property is acquired (s 51(xxxi)). All of these reflected particular social and political concerns on the part of the six colonies at the time of federation. They were obviously not an attempt to draft a Bill of Rights. Apart from the express rights, the High Court has recognised an implied freedom of political communication, (Note 14) an implied right to vote (Note 15) and a right not to be deprived of personal liberty without due process. (Note 16) State Parliaments have the capacity to impose procedural restraints on themselves, (Note 17) and so could enact entrenched Bills of Rights, however none has done so. Some protection of human rights is afforded by (unentrenched) State and Territory anti-discrimination laws. However, these laws obviously protect only one right -that to equalityand are subject to legislative over-ride by subsequent inconsistent legislation by virtue of the common law doctrine of parliamentary sovereignty.
The Commonwealth too has enacted laws prohibiting discrimination on grounds of race, gender and disability. (Note 18) However, none of these is entrenched and indeed could not be without amendment of the Constitution, as ss 1, 23, 40 and 51 of the Constitution prevent the Commonwealth Parliament from placing restraints, either procedural or substantive, on its own legislative power. Thus, s 10(1) of the Racial Discrimination Act 1975 (Cth), which states that all legislation, including subsequent legislation, is invalid to the extent that it is inconsistent with the Act, is not entrenched and can be over-ridden by express legislation to the contrary, as indeed happened recently when the Commonwealth enacted legislation imposing controls on Indigenous communities in the Northern Territory. (Note 19) The closest any Australian jurisdictions has come to the enactment of a document affording comprehensive protection to human rights are those enacted by the Australian Capital Territory and by Victoria -the Human Rights Act 2004 (ACT) and the Charter of Rights and Responsibilities Act 2006 (Vic) . In essence, these documents are an interpretative aid, requiring the courts to interpret legislation consistently with the document where possible, (Note 20) expressly stating that where this is not possible the legislation must be applied, (Note 21) while allowing the courts to make a declaration of incompatibility where that is the case. (Note 22) Although public authorities are bound to respect human rights, that obligation succumbs in the face of legislation which cannot be interpreted consistently with the human right s statutes. (Note 23) Furthermore, the right to recover damages for breaches of rights by public authorities in those instances where statutes are able to be interpreted consistently with human rights, is specifically excluded. (Note 24)
Previous attempts at enhanced human rights protection
As mentioned above, constitutional reform has had an unsuccessful history in Australia. The last occasion in which the Constitution was amended in such a way as to affect fundamental rights was in 1967, when the power to make laws 'for people of any race' in s 51(xxvi) was amended so as to remove a limitation on the powers of the Commonwealth Parliament which had permitted the States to block the extension of franchise rights to Aboriginal people.
In 1988 a major inquiry into the Australian Constitution recommended that a Bill of Rights be incorporated into the Constitution (Constitutional Commission, 1988, paras 9.13, 9.75 and 9.139 ). Very few of the Commission's recommendations were acted upon, but a referendum was held in 1988 in which voters were asked to approve relatively minor extensions to existing Constitutional rights so as to broaden the circumstances in which trial by jury is required, to extend the right to freedom of religion so as to govern State and Territory law and to broaden the scope of the right to compensation when property is acquired so as to cover acquisitions by the States and Territories. These propositions were comprehensively rejected. The NHRC process now under way stems from an election commitment by the government to hold public consultation on the issue of the protection of human rights in Australia. (Note 26) Whether this process leads to the enhancement of human rights protection depends on whether there is shown to be sufficient public support for reform. To address that question one needs to examine the nature of the human rights debate in Australia.
The nature of the human rights debate
The reasons why the Commonwealth of Australia has not see the enactment of a Bill of Rights during its 108-year history will be examined in turn.
Lack of knowledge about constitutional matters
First, Australians are disengaged from their Constitution, broadly unaware how it works and therefore, perhaps inevitably, fearful of changing what they do not understand. Numerous surveys have confirmed a general lack of knowledge about the Constitution: As Campbell (2001, p. 624) 
notes:
A survey conducted on behalf of the Constitutional Commission in April 1987 indicated that only 53.9 per cent of those surveyed (approximately 1 100) knew that there is a written federal Constitution. The survey showed that the respondents most aware of the existence and significance of this Constitution were males over the age of 35 years who had left school at 17 years of age or over and who were in full-time employment as white-collar workers. Nearly 70 per cent of the respondents in the 18-24 age group were not even aware of the existence of a written Constitution.
Similarly, a survey taken in 1992 indicated that 33% of those surveyed were not even aware that a federal Constitution existed, and that this proportion increased to 45% among those aged between 18 and 24 (Muller, 1992 and Galligan, 1995, p. 129) .
An anti-theoretical approach
Undoubtedly linked to disengagement from constitutional matters, the next striking feature of the debate is its anti-theoretical nature, and the absence of consideration of the issues from a jurisprudential perspective. Proponents of either statutory or constitutional (Note 27) protection of human rights have based their case primarily on pragmatic arguments, such as the need to restrain the 'elective dictatorships' which they (correctly) argue that governments have become in the absence of effective parliamentary control, or on the need to address specific human rights abuses, particularly those that have occurred in relation to migration law. (Note 28) Valid as these arguments are, they fail to address the fundamental philosophical question of why people are entitled to human rights. Similarly, opponents of a Bill of Rights confine their arguments to pragmatics, such as the question of whether increased protection of human rights would alter the balance between the legislature and the judiciary (Craven, 2004, p. 181-188 ). Yet valid answers on the question of whether human rights are adequately protected can be reached only if participants in the debate understand the rationale for human rights protection in the first place. Indeed, once that is achieved, pragmatic questions such as what constitutional structures are required to give effect to that rationale are far more easily answered.
There is, of course, a vast array of modern theories of jurisprudence to choose from that offer justifications for a Bill of Rights. Some are sufficiently uncomplicated as to be useable in general public discourse. Perhaps the most useful of these is Rawls' theory of justice (Rawls, 1972, pp. 17-22 and 136-162; Rawls, 1993, pp. 5-7) . His hypothesis of what people in what he termed the original position, behind a veil of ignorance, and unaware of what their status would be in the society whose rules they were creating, has the appeal of simplicity and also elicits in those exposed to it an appreciation of the need for law to cater to the uncertainties of life and the situation of the socially vulnerable. (Note 29) Yet proponents of a Bill of Rights have not ventured even to discuss this relatively straightforward school of thought, perhaps because they believe that the Australian public is unfamiliar with theoretical discourse.
Aside from jurisprudential arguments, a principled argument that can be made in favour of a Bill of Rights is the need for Australia to apply domestically what it preaches internationally. Australia has adopted the Universal Declaration on Human Rights, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Social and Economic Rights (ICESR), as well as a host of other human rights documents. By so doing, it has accepted the philosophy underlying the post-World War II human rights movement which, following the proceedings of the Nuremberg and other war crimes courts, as well as those of domestic courts in Germany, rejected the positivist idea that law depended solely on effectiveness for its validity, and instead affirmed that conformity with respect for human dignity and the rights it implies is also required. This body of human rights law forms an international ius commune, from which countries are not exempt simply because they are democracies, yet Australia has failed to enact into its own law the values which, by ratifying these documents, it has prescribed for the rest of the world. Again, these are telling, principled arguments, yet they are rarely articulated in the debate in Australia. The reason for this may in part be that, where law reform is concerned, Australians are not noted internationalists. Thus, arguments based on the need to conform to international law (even international law that Australia has itself helped shape) may result in a backlash against what is seen as an attempt to institutionalise external interference in Australian affairs.
Absolute faith in democracy
If the debate in Australia has not been about principles, what has it been about? Essentially, it has been about democracy and, in particular, the supposed primacy of democracy as a constitutional value and the threat posed to democracy by a Bill of Rights.
The Australian Constitution was the product of conventions attended by elected delegates from each of the colonies. The conventions eventually led to the drafting of the Constitution, which was subsequently enacted by the United Kingdom and approved in each colony by referendum. Convention delegates manifested an aversion to the inclusion of a Bill of Rights into the Constitution for fear that it might be used as a device for intruding upon State legislative power (House of Representatives Standing Committee on Legal and Constitutional Affairs, 2008, para 6.28) and, more relevant in relation to present-day debate, because of a belief that so long as a government was elected democratically, fundamental freedoms would be safe -an idea which of course owed much to the colonists' British heritage (Joseph and Castan, 2006, p. 27) .
It is this uncritical faith in democracy that has been the hallmark of the current debate on human rights. Those who oppose a Bill of Rights base their arguments on the proposition that protection of our rights ultimately rests on democracy and that therefore the democratic will should not be subject to control by the judiciary applying a Bill of Rights (Campbell, 2006) . Not only is this to misunderstand the nature of rights, but it also exposes a misunderstanding of democracy: Characterising democracy as the supreme value in the legal system logically depends on a more fundamental claim that people have a 'right' to be governed democratically. But what is the source of that right? Obviously, it has to derive from a rights theory superior to democracy itself. In other words, those who claim that democracy is superior to human rights are sawing off the branch upon which their argument hangs. If one does not accept the primacy of rights, then one has no touchstone to which to refer to justify why oligarchy, aristocracy, or dictatorship should be rejected as forms of government. In short, democracy depends on the protection of freedom rather than freedom depending on democracy.
A major plank in the argument against a Bill of Rights has been the claim that by protecting the full range of human rights, excessive power would be given to an unelected judiciary over the elected Parliament and thus, by extension, over the people (Craven, 2004, pp. 184-187) . The flaw in this argument is that it falsely portrays the power relationship established by a Bill of Rights as one which vests power in the judiciary to over-ride the will of the people as represented by the legislature. In reality, what a Bill of Rights would do is to vest in the individual the power to challenge the majority as represented by the legislature, with the courts acting as neutral umpire between the individual and the majority.
The next argument is that enhancing human rights protection would require the courts to balance competing social interests, which they are ill equipped to do. This ignores the fact that courts in Australia, like courts all over the common law world, apply such tests in many areas of law -for example, in the law of torts -as a matter of course. In other words, the balancing of social interests has been a core function of the judiciary throughout the history of the common law. Furthermore, such tests have been applied by Australian courts in relation to human rights since the case of Adelaide Company of Jehovah's Witnesses v Commonwealth (Note 30) decided in 1943, in which Starke J explicitly stated that given that such rights as are protected by the Constitution are not absolute, courts must inevitably balance them against countervailing legislation.
This leads to the final argument made by opponents of a Bill of Rights, which is that it would vest the courts with extensive new powers to strike down laws. Manifestly this is not correct in view of the fact that Parliament was born subject to the provisions of the Constitution, and has thus always been subject to the power of the courts to declare unconstitutional legislation invalid, including legislation which disproportionately limits such express and implied freedoms as it does protect (discussed in Part 3 above). At most, what a Bill of Rights would do is increase the scope, but certainly not the nature, of the functions discharged by the judicial branch.
There is significant irony in the fact that Australians' suspicion of a Bill of Rights, and their aversion to the granting of review powers to the courts, goes hand in hand with a profound suspicion of politicians, who are held in wide disdain, something which became particularly evident towards the end of the life of the Howard Liberal government, whose Ministers were accused of misleading the public on major issues, particularly in relation to the war in Iraq. (Note 31) It is also widely acknowledged that Australia's system of responsible government is dysfunctional: Australia does not use proportional representation for elections to the House of Representatives. This means that politics is dominated by the Liberal-National coalition and the Labor party, who alternate in power and use their Parliamentary majorities to support malfeasant Ministers (Patience, 2002, p. 10) . Even the Senate, which is elected using a system of proportional representation, and where minority parties usually hold the balance of power, is ineffectual in ensuring adequate scrutiny of the government. Although the Senate committee system is vibrant, and opposition and minor party use their power on committees to probe the actions of public servants and ministers, (Note 32) and also to set up select (that is, ad hoc) committees to investigate specific controversies, the political reality is that the system is useful only up to a point: Ministers frequently refuse requests by Senate committees to appear before them, and instruct public servants not to do so. The rules of parliamentary privilege require that the whole Senate, and not just a committee thereof, needs to agree to a finding of contempt. (Note 33) This means that the minor parties alone do not have the ability to sanction ministers for defying the Senate -they need the support of one or other of the major parties. Unfortunately this has had the consequence that even when the minor parties and the major opposition party has had a majority in the Senate, the major opposition party has refuse to join in a sanctioning of a minister of the governing party in the House of Representatives (where governments are formed) for fear that the precedent will be used against them when they are in power. (Note 34) The net result is, as several observers have commented, that Australia is, in effect, an elective dictatorship (Hamer, 1994, pp. 174-181) . This makes Australian's unqualified faith in democracy all the more puzzling. Why is it, in the face of such overwhelming legislative and executive power, that they do not welcome the prospect of an expansion of justiciable rights?
The role of the conservative press
I would suggest that there are two reasons for this -the first, as stated above, is Australian's lack of knowledge of their Constitution, and consequent fear of change. The second is a skilful campaign by the conservative News Limited press, which takes advantage of these circumstances to foster opposition to a Bill of Rights or indeed any enhancement of human rights protection and diminution of governmental power. News Limited newspapers enjoy a dominant share of the newspaper market in Australia, publishing the leading east coast broadsheet and tabloid newspapers (The Australian and the Daily Telegraph respectively). Their leading columnists on the issue take a stance which is both pugnacious and one-sided, making claims about the Constitution and the effect of a Bill of Rights which are fundamentally erroneous. (Note 35) Prominent among these are the arguments addressed above -the allegation that a Bill of Rights would diminish popular power, that it would give the judiciary with tasks that it cannot discharge and that it would vest the judiciary with novel powers, all of which betray a misunderstanding of the current constitutional situation. This is not to deny that there are not voices which support a Bill of Rights. (Note 36) An important voice has been that of former High Court Justice Michael Kirby, who has spoken and written in support of the incorporation of international human rights norms into domestic law (Kirby, 1999) and the enactment of a charter of rights (Kirby, 2008) . The problem is that when significant institutions of the press, with significant power to influence the public with emotive, simplistic and inaccurate argument, are dominant, more reasoned and complex arguments tend to be sidelined.
Possible outcomes and lessons for civics education
What then is the likely outcome of the NHRC process? The terms of reference of the NHRC expressly states that the recommendations it produces 'should preserve the sovereignty of the Parliament and not include a constitutionally entrenched bill of rights'. Strictly speaking, the Commonwealth Parliament is not sovereign (in the way that the State Parliaments are), because its capacity is restricted to those legislative topics allocated to it by the Constitution, and subject to the express and implied rights already protected by the Constitution. It is however true that subjecting Parliament to any new rights and freedoms would require constitutional amendment, as ss 1, 23, 40 and 51 of the Constitution prevent the Commonwealth Parliament from placing restraints, either procedural or substantive, on its own legislative power. Thus what the terms of reference do is restrict the NHMRC process from recommending any method of rights protection which would require constitutional amendment.
This does however leaved open a range of options. As stated above, the Australian Capital Territory's Human Rights Act 2004 (ACT) and Victoria's Charter of Rights and Responsibilities Act 2006 (Vic) provide modest protection for human rights in so far as they mandate the courts to interpret statutes in accordance with human rights, where possible. (Note 37) However, these documents are not justiciable in the sense of empowering the courts to strike down legislation which is inconsistent with human rights -indeed, the courts are expressly required to apply legislation notwithstanding its incompatibility. (Note 38) Far more promising is the model provided by s 10(1) of the Commonwealth's Racial Discrimination Act 1975 (Cth), which in essence states that the Act will apply notwithstanding the provisions of any law which discriminates contrary to the Act. Section 10(1) is constitutional, because the Commonwealth Parliament could simply repeal s 10(1), and can declare it not to be applicable to specific pieces of legislation. (Note 39) The point is, however, that Parliament has to bear the political cost of declaring that it is excluding the operation of the Act.
In this respect, the Racial Discrimination Act 1975 (Cth) is similar in operation to the Canadian Charter of Rights and Freedoms, as laws inconsistent with the Charter can be declared invalid by the courts, (Note 40) but Parliament can over-ride the Charter by declaring that it intends to do so. (Note 41) This is the best model that the NHRC would bed able to recommend, in light of its terms of reference. Although this model ultimately cannot prevent over-ride of rights, it has the strength that it requires politicians to risk the opprobrium that would accompany the required admission that the legislation they are enacting denies fundamental human rights.
Finally, but by no means least importantly, an examination of the human rights debate in Australia reveals the need to enhance civics education, both in schools and in the broader community. Currently, civics education takes a mechanical, rather than a values-based, approach to education about the Constitution. (Note 42) School students are explained the workings of the Constitution, but without being exposed to a critical understanding of democracy, its rationale and its shortcomings. This means that, having no theoretical point of reference against which to evaluate the Constitution as it stands, they are ill-equipped to debate the pros and cons of constitutional reform. (Note 43) It is therefore no surprise that adults are no better informed, as little civics education takes place through the public media. It is therefore clear that, irrespective of the outcome of the current NHRC process, Australia must address the deficit in civics knowledge that it has highlighted, which has provided such fertile ground for constitutional misinformation.
